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Preface
The Constitution Project is a politically independent think tank established in 1997 to promote and defend the fundamental tenets of our nation’s founding document. On a wide
range of matters, the Constitution Project assembles committees that span partisan divides,
forging consensus and transforming it into bipartisan political coalitions and broader public
support for safeguarding our Constitution. The Project’s Criminal Justice Program promotes
fundamental rights and due process protections for those accused of crimes. The Project’s
Rule of Law Program addresses threats to our constitutional system and our civil liberties.
The Rule of Law Program’s Liberty and Security Committee comprises an ideologically diverse group of prominent Americans who work with the Constitution Project to recommend
ways to preserve individual rights while also ensuring public safety. The Committee addresses
a wide range of issues, including the ones discussed in this report: the misuse of immigration
authority as a counterterrorism tool and the ways in which the civil liberties violations that
accompanied the abuse of this authority undermine our national security.
In the wake of the September 11, 2001, terrorist attacks on the United States, the government
instituted a number of immigration initiatives and reforms in the name of national security.
While some of these initiatives were helpful in improving immigration enforcement, many
others raise serious constitutional concerns and have targeted individuals who have never
played a role in terrorist activities. Through these initiatives, the government has allowed deportations from and denied entry into the United States of foreign nationals on the basis of
political association or expression, engaged in preventive detention of immigrants, conducted
secret arrests and trials, and employed ethnic profiling.
In addition, the staff of the 9/11 Commission, which examined the government’s policies and
actions leading up to and following the terrorist attacks, found no evidence that these policies have been effective as counterterrorism measures. Rather, these initiatives alienate Arab
and Muslim groups and impede efforts to secure cooperation from those communities. This
lack of effectiveness further demonstrates that the intrusions on constitutional rights and individual liberties cannot be legally justified.
The Constitution Project’s Liberty and Security Committee examined the government’s use
of immigration law as a counterterrorism tool and is issuing this report and accompanying
recommended reforms in response to these concerns.
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Introduction
In the wake of the terrorist attacks of September 11, 2001, the government undertook a wide
range of immigration-related measures in the name of national security. Some of these initiatives, including increased resources for border control and record-keeping, were salutary,
indeed necessary, as the pre-September 11 immigration regime was certainly in need of improvement. And exclusion and deportation of foreign terrorists is indisputably a legitimate
tool in the country’s national security arsenal. However, many of the post-September 11 immigration initiatives and reforms have unjustifiably violated the guarantees of liberty and
equality on which our nation was founded. This report will focus on several government
initiatives that raise particularly troubling constitutional concerns, including preventive detention, secret arrests and trials, ethnic profiling, and deportations for political association or
expression. We will recommend reforms designed to avoid a repetition of these abuses.
While all of the administration’s efforts were undertaken in the name of safeguarding national security, there is little evidence that many of its most controversial measures in fact led to
any measurable increase in safety. As the bipartisan 9/11 Commission’s staff found, there is no
evidence that the post-September 11 immigration initiatives targeted at Arabs and Muslims
succeeded in identifying any actual terrorists.1 As measures to identify potential terrorist
suspects they were overbroad, and, as discussed below, even had they been narrowly tailored,
they suffered from additional constitutional flaws. At the same time, by breeding fear and
distrust of government within Arab and Muslim immigrant communities, these measures
have impeded cooperation from these communities and thereby undermined the very security objectives they were designed to serve.
Finally, these recent developments undermine the United States’ justly celebrated openness
to immigrants from around the world. They deter the admission and residence of productive,
law-abiding visitors and risk fanning the flames of intolerance, even nativism, toward immigrants and minority citizens here at home. Accordingly, these measures have simultaneously
compromised our constitutional commitments and also come at significant costs to our longterm security.
The Constitution Project is an independent think tank that promotes and defends constitutional safeguards by bringing together liberals and conservatives who share a common
concern about preserving civil liberties. By forging consensus positions that bring together
“unlikely allies” from across the political spectrum, the Project seeks to broaden support for
constitutional protections both within government and in the public at large. The Project
launched its Liberty and Security Committee in the aftermath of September 11 to develop
and advance proposals to protect civil liberties even as our country works to make Americans
safe. We, the undersigned members of the Constitution Project’s Liberty and Security
Committee, are issuing this report to urge policymakers to adopt critical reforms in the ways
we use immigration law as a counterterrorism tool.
1

The Constitution Project

Expansion of Grounds of Removal
to Penalize Speech and Association
Since September 11, 2001, Congress has dramatically expanded both the grounds on which
foreign nationals can be denied entry into the United States and the grounds for deportation
from the country based upon the individuals’ political views and associations. It first did so
in the USA PATRIOT Act (hereinafter “Patriot Act”), and then in the REAL ID Act.2 As a
result, the standards for exclusion and removal today are almost as expansive as those enacted
during the McCarthy era, when, under the McCarran-Walter Act, the United States barred
people from entering and expelled immigrants already here for expressing disfavored views
and associating with blacklisted organizations. Congress repealed the McCarran-Walter Act
in 1990, after several of its provisions had been declared unconstitutional.3 But Congress has
now reinserted into our immigration law both guilt by association and exclusion and deportation for one’s speech. While foreign nationals who are involved in terrorism are appropriately subject to exclusion and removal, the current law goes far beyond that to reach people
who have never played any role in terrorist conduct whatsoever.

Guilt by Association
The Supreme Court has condemned guilt by association as “alien to the traditions of a free
society and the First Amendment itself.”4 Before September 11, foreign nationals were deportable for engaging in or supporting terrorist activity but not for mere association.5 Foreign
nationals could be deported for providing “material support” to an organization only if they
knew or reasonably should have known that their activity would support the organization “in
conducting a terrorist activity.”6 In other words, the government had to demonstrate a nexus
between the foreign national’s conduct and terrorist activity.
The Patriot Act and REAL ID Act eliminated that nexus requirement and made guilt by association a centerpiece of our immigration law once again. Moreover, the definition of “terrorist organization” is so broad that numerous organizations involved in political protest and
other fully lawful activities would qualify.
The Patriot Act made foreign nationals deportable for wholly innocent support of a “terrorist
organization,” even where there is no connection between the foreign national’s support and
any act of violence, much less terrorism, by the recipient group.7 The REAL ID Act went still
further and made foreign nationals deportable for mere membership in a “terrorist organization,” even if they have never provided any material support to the group.8 The immigration law defines “terrorist activity” to include virtually any use of or threat to use a weapon,
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and it defines “terrorist organization” as any group of two or more persons that has used or
threatened to use a weapon. Thus, the Act’s proscription on associations potentially reaches
every organization that has ever been involved in a civil war or a crime of violence, including a pro-life group that once threatened workers at an abortion clinic, the African National
Congress, Sinn Fein, or the Northern Alliance in Afghanistan. Furthermore, the Department
of Homeland Security has taken the position that the “material support” provision applies even to foreign nationals who are coerced at gunpoint into providing aid to a terrorist
organization.9
Had this law been on the books in the 1980s, the thousands of noncitizens in the United
States who supported the African National Congress’s (ANC) lawful, nonviolent anti-apartheid activity in South Africa would have been deportable as terrorists, as would all ANC
members, from Nelson Mandela on down. The ANC used violent as well as nonviolent
means in its struggle against apartheid, and the U.S. State Department routinely designated
it as a terrorist organization before it came to power in the 1990s.10 In fact, these immigration law provisions were being applied to require that Nelson Mandela and other members
of the ANC seek special permission from the U.S. government to visit the United States. It
took specific legislation by Congress, signed by President Bush on July 1, 2008, to exempt the
ANC from these provisions.11
Indeed, in a longstanding case involving two Palestinians, the Bush administration argued
that the membership provisions of the Patriot Act and REAL ID Act are retroactive and
therefore made the Palestinians deportable for distributing magazines and other associational
activity dating back to the early 1980s, decades before the Patriot Act and REAL ID Act were
passed.12 The administration ultimately dropped the prosecution after an immigration judge
dismissed the case for prosecutorial misconduct, but it has never abandoned its position that
the Patriot Act and REAL ID Act amendments apply retroactively. Under that view, the law
makes deportable and excludable today any South African who was associated with the ANC
during its lengthy struggle against the apartheid regime in that country. Punishing someone
today for past associations that were lawful at the time is fundamentally unfair and raises serious constitutional concerns not only under the First Amendment right of association, but
also under the Fifth Amendment’s Due Process Clause.13
In December 2007, President Bush signed into law the Consolidated Appropriations Act
of 2008.14 It included a provision expanding the discretionary authority of the Secretary of
State and the Secretary of Homeland Security to exempt certain persons and groups from
the application of the immigration law’s “terrorism”-related provisions. This amendment also
removes a limited list of certain Burmese and other organizations from the immigration law’s
definition of a “terrorist organization.” While this legislation leaves in place the overly broad
immigration law definitions that have mislabeled many refugees and asylum seekers as supporters of “terrorist organizations” or as having engaged in “terrorist activity,” the expanded
use of waivers—if properly implemented—should help address the protection needs of many
refugees.15
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Exclusion and Deportation for Speech
The Patriot Act and the REAL ID Act also resurrect the practice of excluding and expelling
foreign nationals for speech, raising serious First Amendment concerns. The Patriot Act bars
admission to the United States by those who “endorse or espouse terrorist activity” or who
“persuade others to support terrorist activity or a terrorist organization,” in ways determined
by the Secretary of State to undermine U.S. efforts to combat terrorism.16 It also excludes
representatives of groups that “endorse acts of terrorist activity” in ways that undermine U.S.
efforts to combat terrorism. These provisions were initially cited by the State Department in
denying admission to Tariq Ramadan, a Swiss scholar of Islam who had been hired to fill an
endowed chair at Notre Dame University.17
The REAL ID Act provided that these grounds for exclusion also apply as grounds for deporting noncitizens already legally present in the United States. Thus, a lawful permanent resident may now be deported simply for saying something that the government does not like,
even if her speech would be fully protected from penalty under the First Amendment were
she a U.S. citizen. Further, due to the breadth of the definition of “terrorist organization,”
these laws would also empower the government to exclude or deport any foreign national
who advocated support for the ANC, the Contras during the war against the Sandinistas, or
opposition forces in Iran today. Because all of these groups have used force or violence, they
would qualify as terrorist organizations, and anyone who urged people to support them could
be denied entry or deported for their speech alone.
Citizens and foreign nationals living in the United States have a First Amendment right to
endorse or espouse terrorist organizations or terrorist activity, as much as we disagree with
such ideas, so long as their speech is not intended and likely to produce imminent lawless
action.18 The First Amendment does not restrict its protections to citizens, and the Supreme
Court has expressly said that neither the First Amendment nor the Fifth Amendment “acknowledges any distinction between citizens and resident aliens.”19 Thus, it is unconstitutional to deport a foreign national living here for speech or associations that would be protected
by the First Amendment for citizens.20
The constitutional analysis is somewhat different with respect to exclusion. In that context,
the Supreme Court has ruled that foreign nationals seeking admission from outside our borders do not have due process rights with respect to the privilege of entry,21 and they may not
have First Amendment rights under current law (although the Supreme Court has not yet
decided that question directly). But the Court has recognized that excluding foreign nationals for their speech interferes with the speech rights of those within this country who would
seek to exchange ideas with those who have been kept out.22 The First Amendment is designed to protect a robust public debate, and if our government can exclude persons who espouse disfavored ideas, our opportunity to hear and consider those ideas will be diminished.
More broadly, excluding people for their ideas is contrary to the spirit of political freedom for
which the United States stands.
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In short, the amendments to the Immigration and Nationality Act (“INA”) made by the
Patriot and REAL ID Acts violate fundamental principles of freedom of speech and association, and sweep far more broadly than is necessary to keep terrorists out of the United States.
We can and should keep out and expel those who engage in terrorism, but we ought not use
the legitimate interest in countering terrorism as a justification for penalizing speech and
association.

5
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Post-September 11
Detention Practices
In the wake of September 11, 2001, the executive branch exploited immigration law to effectuate an extensive campaign of preventive detention directed at Arab and Muslim foreign
nationals. In doing so, the Justice Department deployed immigration law for purposes it
was never designed to serve and engaged in practices that violate fundamental due process
rights. In addition to other constitutional deficiencies, this preventive detention campaign
was overbroad. The administration has admitted to detaining over 5,000 foreign nationals in
preventive detention initiatives undertaken in the name of fighting terrorism in the first two
years after September 11.23 Six years later, not a single one of these foreign nationals stands
convicted of any terrorist crime.24 Most of the detainees were released or deported after being
affirmatively cleared by the FBI of any involvement in terrorism. Despite the fact that not
even one turned out to be a terrorist, thousands spent days, weeks, months, and in some instances, years, in preventive detention.
Many people were initially arrested without any charges at all—the definition of an arbitrary
and unlawful arrest.25 The detentions were carried out under an unprecedented veil of secrecy. The administration refused to release any details regarding the identity of the detainees.
Hundreds of the detainees were tried in proceedings closed to the public, the press, legal
observers, and even family members, on orders from the Attorney General—a practice that
several courts held violated the First and Fifth Amendments.26
When charges were filed against these detainees, they were generally for technical visa violations, not terrorism, despite the wide definition of “terrorism” under the immigration laws.
In many instances, the immigration charges were swiftly resolved, as individuals were granted
“voluntary departure” or agreed to leave the country with orders of deportation. But even
when the immigration cases were resolved and there was no longer any immigration justification for their detention, individuals were kept in prison until the FBI satisfied itself that they
were not connected to terrorism. Ultimately everyone was cleared.
A subsequent investigation by the Justice Department’s Inspector General found that individuals were arrested on such flimsy evidence as an anonymous tip that “too many” Middle
Eastern men were working in a local convenience store. If the FBI could not immediately
rule out the possibility that the men were terrorists, they would be arrested—often without
charges of any kind. Then, after they were detained, the INS would look for an immigration
violation to charge them with, and the FBI would investigate to see if they had any connections to terrorism.27
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When some immigration judges ordered that detainees be released on bond pending resolution of their deportation proceedings, because the government failed to show that the individuals were dangerous or a flight risk, Attorney General Ashcroft issued a regulation changing the rules. It provided that even if an immigration judge found no legal basis for detention, an immigration prosecutor could keep the foreign national locked up simply by filing
an appeal of the release order—without regard to whether the appeal had any merit.28 If the
government can demonstrate that it is likely to succeed on appeal and that release will lead
to irreparable harm, the traditional standard for stays pending appeal, it makes sense to continue detention in the meantime. But existing law already permitted that option. This regulatory change empowered the government to keep foreign nationals detained where it did not
have a meritorious appeal. Several federal courts have declared this rule unconstitutional, but
the Justice Department has kept it in place.29
Immigration officials also kept foreign nationals detained long after any ostensible immigration purpose for the detention had evaporated. Immigration authorities have no freestanding
authority to detain; they may do so only when necessary to effectuate a noncitizen’s removal
from the country. When a foreign national agrees to leave, and there are no obstacles to effectuating removal, there is no legitimate immigration purpose to keep the person detained any
longer. Yet after September 11, many foreign nationals were held in custody for many months
after they agreed to leave, while the FBI investigated them. The Supreme Court has held
that immigration detention must be closely tied to its purpose of effectuating removal, and
has ruled that even concededly dangerous foreign nationals whose removal is not reasonably
foreseeable may not be detained beyond an initial six-month period in which the government
seeks to remove them.30 As INS General Counsel argued within the administration while
these detentions were being maintained, it follows a fortiori that where there are no obstacles
to removing a foreign national, further detention cannot be justified, as it furthers no immigration purpose.31
Detention pending resolution of a removal proceeding has an appropriate place in immigration enforcement. Just as those facing criminal trial may be held without bond where, in a
fair hearing, they are shown to pose a danger to the community or a risk of flight, so foreign
nationals in pending immigration proceedings may be detained where, in a fair proceeding,
similar showings of danger or a risk of flight are made. But in the wake of September 11, federal law enforcement personnel detained thousands of foreign nationals without making such
showings. Despite a harshly critical report from the Justice Department’s Inspector General,
the administration has not disavowed the practice of using immigration law as a preventive
detention tool without adequate evidence of danger to the community or flight risk. Absent
reform expressly requiring prompt bond hearings in which the government bears the burden
of proving that a foreign national charged in immigration proceedings poses a danger to the
community or a risk of flight, there is a grave risk that the abuses recounted above will be repeated in the wake of a future attack.
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Patriot Act Detention Provision
The Patriot Act expanded the government’s power to detain immigrants, although this expanded authority has yet to be invoked. It gives the Attorney General unprecedented power
to detain foreign nationals for seven days without charge, and for extended, indeed indefinite, periods of time without a hearing and without a showing that they pose a danger to the
community or a flight risk.
Section 412 of the Patriot Act authorizes the Attorney General to detain a foreign national
for up to seven days without filing any charges. After seven days, the person must be either
charged with a criminal offense or placed in immigration removal proceedings, or else he or
she must be released. However, once immigration charges of any kind are filed, the provision
appears to authorize detention both while immigration proceedings are pending and after
they have concluded, even where the proceeding concludes with a determination that the
alien is entitled to relief from removal and therefore may not be removed.
In order to trigger this authority, the Attorney General need only certify that he or she has
“reasonable grounds to believe” that the alien is “described in” various antiterrorism provisions of the INA and the foreign national is then subject to potentially indefinite “mandatory detention.”32 The Attorney General does not need to charge the individual for seven
days, and thereafter does not need to demonstrate that the individual poses a danger to the
community or a risk of flight in order to justify continued detention. Moreover, as noted
above, the INA’s antiterrorism provisions, in turn, include persons who are mere members
of designated “terrorist organizations,”33 as well as persons who have supported only the lawful activities of such organizations.34 Because the INA defines “engage in terrorist activity” so
broadly as to include the use of, or threat to use, a weapon with intent to endanger person or
property,35 it would encompass a permanent resident alien who brandished a kitchen knife in
defending herself against her abusive husband. Surely all such persons do not warrant mandatory detention as “terrorists,” yet the Patriot Act empowers the Attorney General to detain
such persons without any showing that they pose either a danger to the community or a risk
of flight.
The Supreme Court has held that “[i]n our society liberty is the norm, and detention prior
to trial or without trial is the carefully limited exception.”36 The Court has said that “government detention violates [the Constitution] unless the detention is ordered in a criminal proceeding with adequate procedural protections, see United States v. Salerno, 481 U.S. 739, 746
(1987), or, in certain special and ‘narrow’ non-punitive ‘circumstances,’ where a special justification, such as harm-threatening mental illness, outweighs the ‘individual’s constitutionally
protected interest in avoiding physical restraint.’” Kansas v. Hendricks, 521 U.S. 346, 356
(1997).”37 Where there is no showing that a foreign national charged under the immigration
laws poses a threat to the community or a risk of flight, there is no justification for detention,
and any such detention would violate substantive due process.
8
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Special Registration
In 2002 and 2003, the Justice Department initiated a special registration program that required nonimmigrant male aliens age sixteen and older from twenty-four predominantly
Arab and Muslim countries (plus North Korea) to be fingerprinted, photographed and interviewed under oath.38 Under this program, called National Security Entry-Exit Registration
System (NSEERS), or “Special Registration,” more than 80,000 noncitizens living in the
United States were subject to special registration.39 Of these, 2,783 were detained for some
period, and 13,400 were placed in deportation proceedings because of alleged visa violations.40 Many of those removed were individuals awaiting priority dates for family reunification.41 At the end of the interview process, the administration claimed to have identified
eleven terrorism “suspects.” To this day, however, none of those registered has been convicted
of a terrorist crime.

9
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“Voluntary” Interview Program
Soon after September 11, the Department of Justice developed an interview program to be
conducted in the nation’s Middle Eastern communities. The Department’s stated purpose
was to obtain information from communities whose demographics resembled those of the
September 11 hijackers.42 The target population was male “non-immigrants”43 between seventeen and forty-seven years of age who had entered the United States between 2000 and
2002 and who were from predominantly Arab and Muslim countries that the Department
characterized as sites of significant Al Qaeda presence. The Department identified 8,000 men
for such interviews and ultimately interviewed approximately 3,200, in some cases with the
assistance of local police departments.
The Justice Department described these interviews as “voluntary.” Yet by all reports, the interviewees did not perceive them as such. Indeed, according to a Government Accountability
Office report on the program, interviewees “feared there could be repercussions to them for
declining to participate.”44 Additionally, many of those who did participate subsequently
found themselves in removal proceedings. Participants experienced these interviews as ethnically and religiously motivated. According to the GAO report on the program, interviewees
frequently felt “singled out and investigated because of their ethnicity or religious beliefs.”45
Not one of those interviewed has been convicted of a terrorist offense.
***
After almost seven years of aggressive immigration enforcement, there is little evidence that
any of the immigration initiatives targeted at the Arab and Muslim populations have been
effective as counterterrorism measures. In fact, after a comprehensive review of immigration
measures, the 9/11 Commission staff reported that it had found no evidence that any of the
post-September 11 immigration initiatives had captured any terrorists.46 This lack of effectiveness further demonstrates that the intrusions on constitutional rights and individual liberties
cannot be legally justified.
At the same time, the focus on Arab and Muslim immigrants has generated counterproductive anxiety and suspicion in those communities in relation to law enforcement, thereby
impeding efforts to cooperate with these communities for purposes of law enforcement.47
As former INS Commissioner James Ziglar noted, commenting on the Special Registration
program: “what we did get was a lot of bad publicity, litigation and disruption in our relationships with immigrant communities and countries that we needed help from in the war
on terror.”48
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The executive branch’s exploitation of immigration law to fight terrorism has infringed
fundamental constitutional rights, including First Amendment freedoms of speech and association and Fifth Amendment due process protections. At a minimum, all persons within
the United States, whether citizen or foreign national, whether here legally or illegally, are
entitled to fundamental due process protections.49 The emphasis on immigration law enforcement post-September 11 represents a concerted end-run around our system of individual constitutional protections.50
The focus on Arabs and Muslims, without individualized grounds for suspicion, contravenes
our society’s commitment to equal justice. The nation’s democratic commitments are undermined when the government selectively imposes burdens and obligations on foreign nationals, who are especially vulnerable given their lack of voice in the political process.51
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Recommendations
For these reasons, we, the undersigned members of the Constitution Project’s Liberty and
Security Committee, make the following recommendations:
1. Amend the INA to eliminate deportation and exclusion based on speech and association.
Deporting and excluding people for their political views and affiliations undermines fundamental First Amendment principles.
2. Amend the INA to eliminate retroactive deportation for conduct legal at the time it was
undertaken. Punishing people today for conduct that was legal when they engaged in it is
unconstitutional and fundamentally unfair.
3. Amend the INA to require that the DHS (a) charge detained individuals and bring them
before an immigration judge promptly, presumptively within 48 hours, to establish a basis
for their continued detention and (b) demonstrate in a fair hearing that a foreign national
is a danger to the community or a risk of flight in order to detain the person pending the
outcome of removal proceedings.
4. Repeal the immigration detention provision of the Patriot Act, Section 412.
5. Revoke the regulation authorizing automatic stays of immigration judge release orders
upon the government’s appeal and require the government to establish a likelihood of success on appeal in order to obtain a stay pending appeal.
6. Forbid detention of foreign nationals beyond the point at which they can be removed
from the country, because at that point detention is no longer in aid of removal.
7. Amend the INA to (a) prohibit blanket closure of immigration removal hearings, (b)
require that hearings be presumptively open to the public, and (c) specify that hearings
may be closed to the public in whole or in part only by the immigration judge on a caseby-case basis in certain limited circumstances where there is a compelling governmental
interest and where the closure is narrowly tailored to further that interest.
8. Adopt legislation or regulations requiring that DHS may not selectively target foreign nationals for deportation or other immigration enforcement on the basis of race, ethnicity,
religion, or political association or ideology.
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Conclusion
Immigration law enforcement in the aftermath of September 11 has resulted in widespread
violations of constitutional rights. In the name of fighting terrorism, the federal government
since September 11 has imprisoned thousands of foreign nationals who had nothing to do
with terrorism, selectively targeted Arab and Muslim foreign nationals for burdens no other
immigrant group must bear, detained people using immigration authority where the detention served no immigration purpose, authorized deportation and exclusion based on speech
and associations that are protected under the First Amendment, and excluded foreign nationals who have been coerced into providing support to foreign guerilla groups. These measures
are deeply troubling from a constitutional standpoint.
As a security matter, moreover, these initiatives have been counterproductive. They have
identified few actual terrorists and have alienated communities with whom we should be
working cooperatively to identify the actual terrorists planning to attack us. We would do
far better to work on developing positive ties with Arab and Muslim communities here and
throughout the world, while targeting our enforcement measures at foreign nationals who
actually pose a threat of terrorist activity based on individualized objective criteria.
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